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QUESTIONS PRESENTED 


A. Whether a plaintiff can be required to elect, at the 
conclusion of all the evidence, between the doctrine of 
res ipsa loquitur and specific acts of negligence. 

B. Whether a verdict should be directed against the 
plaintiff in a personal injury action where, although the 
evidence was conflicting, there was substantial evidence 
to take the case to the jury on both the doctrine of res 
ipsa loquitur and on specific negligence. 
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Susie Mae Williams, Appellant, 
v. 

Capital Transit Company, a Corporation, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This appeal is from a final judgment in a personal 
injury action following a directed verdict in favor of the 
defendant.* Jurisdiction of this Court to hear the appeal 
is based upon U. S. Code (1940) Title 28, Section 1291. 


* The parties will be referred to throughout this brief as they 
appeared in the court below, i.e. as plaintiff and defendant. Refer¬ 
ences to the joint appendix will be made as follows (J.A.), 

and references to the record (R.). 
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STATEMENT OF CASE 

Plaintiff brought suit against the defendant, CAPITAL 
TRANSIT COMPANY, to recover damages for the per¬ 
sonal injuries she sustained as a result of the negligence 
of the defendant in the operation of the streetcar in 
which she was a passenger on December 9, 1947, in the 
vicinitv of 4th & Rhode Island Avenue. N. E., in the Dis- 
trict of Columbia (J.A. 4A). Defendant denied any negli¬ 
gence. and asserted that plaintiff was contributorily neg¬ 
ligent (J.A. 5A). 

At the pre-trial hearing, plaintiff relied on the doctrine 
of res ipsa loquitur or. in the alternative, on defendant's 
specific negligence in the operation of the streetcar (J.A. 
2 A). 

At the trial only three witnesses testified on the issue 
of liability: plaintiff, and a fellow passenger, Mrs. Fair 
Whitner. on behalf of plaintiff, and Thomas Strother, the 
streetcar operator, on behalf of defendant. 

Plaintiff testified that on December 9, 1947, at approxi¬ 
mately ():30 p.m., she boarded defendant's old-model 
streetcar from a loading platform at the intersection of 
4th & Rhode Island Avenue, N.E. (J.A. 6A). The street¬ 
car was very crowded, no seats were available (J.A. 6A. 
13A). and she stood in the aisle and held a pole for sup¬ 
port (J.A. fiA). The pole she held was in the front of the 
car on the motorman’s side, opposite the first bench which 
runs lengthwise alone: the side (J.A. 13A-14A). 

She testified, “the car started with a jerk and started 
careening around the corner. I lost my balance. I took 
several hurried steps to try to regain my balance, but T 
was thrown against the corner of the end of the first seat 
. . . Tt seemed as if it was almost rocking from side to 
side is what T mean by careening” (J.A. (5A-7A). The 
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streetcar was going ‘‘fairly fast’’ at the time (J.A. SA), 
and another passenger was thrown up against her (J.A. 
16A). The motion of the car in going around the curve 
“in such a hurry” (J.A. 17A) caused her body to be 
twisted (J.A. 9A) and although she never fell down in 
the car (J.A. 9A), she was swung around in an arc 
with her left arm fully extended (J.A. 16A), with her left 
hand still holding onto the pole (J.A. 14A). She took 
two or three steps or more while swinging around the 
pole and trying to regain her balance (J.A. 16A). "When 
her knee hit the seat “it was such a stinging blow it felt 
almost like electricity going all over my body” (J.A. SA). 
"When she saw her family doctor. Dr. Edwin Crisp, the 
next morning (J.A. 10A-11A) she complained of a swell¬ 
ing in her arm and right leg and pain in the back (J.A. 
11 A), and the doctor testified he found “multiple contus¬ 
ions and bruises on the right side, the right hip” (J.A. 
21A-22A). 

Mrs. Fair MJntner testified that she first became aware 
of plaintiff’s presence on the streetcar after the accident 
had occurred when plaintiff sat down beside her (J.A. 
ISA) rubbing her knee (J.A. 1SA-19A). She was con¬ 
scious. however, of the fact that the streetcar was “rocky” 
the whole time she was on the car (J.A. 21 A) ... it was 
“a jerky car” (J.A. 21 A). The Court interrupted and 
would not permit this witness to answer a question ap¬ 
parently aimed at determining whether the car was more 
jerky or roughly handled than the usual old type street¬ 
car (J.A. 21 A).* 

At the conclusion of plaintiff’s case, defendant’s motion 
for a directed verdict (J.A. 22A) was denied (J.A. 23A). 

Defendant's motorman testified that he first received 
a complaint from plaintiff with reference to her injuries 
when she came to him and stated she had bumped her 
knee on the seat at 4th & Rhode Island Avenue when the 
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car rounded the curve. The complaint was made about 
a mile from the scene of the accident (J.A. 23A-24A). 
He said he rounded the curve at 4th & Khode Island 
Avenue at not more than o m.p.h. and that the turn did 
not cause him to lurch or fall off his seat (although he 
had just testified that he was standing while operating 
the streetcar) (J.A. 23A-24A). He had had no other 
complaints nor did he observe that any other passengers 
were discommoded as he went around the curve (J.A. 
24 A). 

He admitted on cross-examination that the old-type 
streetcars ride a “lot rougher** than the newer type (J.A. 
25A). He “would not say” that this streetcar would 
“lurch** any more than the newer type, but just that the 
ride was rougher (J.A. 27A). 

At the conclusion of all the evidence, and prior to its 
motion for a directed verdict, defendant moved the Court 
to require plaintiff to elect whether she would proceed 
upon the theory of res ipsa loquitur or upon specific 
negligence (J.A. 27A). Over plaintiff counsel's objection 
the Court required the election (J.A. 29A) and plaintiff 
thereupon elected to proceed on the basis of specific 
negligence (J.A. 29A). 

Defendant then moved for a directed verdict on the 
ground that there was no substantial evidence to support 
a verdict on the basis of specific negligence (J.A. 29A). 
The Court granted defendant's motion (J.A. 29A-30A). 
Plaintiff's subsequent motion for a new trial was denied, 
and the Court made a notation on the order that, “mat¬ 
ter election unimportant inasmuch as facts do not warrant 
application of doctrine of res ipsa loquitur. Evidence 
insufficient to permit case to go to jury on either theory” 
(J.A. fi A). 

From the judgment on the directed verdict in favor of 
defendant this appeal is taken CR. 311). 
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STATEMENT OF POINTS 

1- The Court erred in requiring plaintiff to elect be¬ 
tween the doctrine of res ipsa loquitur and specific negli¬ 
gence at the conclusion of all the evidence. 

2. The Court erred in directing a verdict against the 
plaintiff where the doctrine of res ipsa loquitur was ap¬ 
plicable under the evidence. 

3. The Court erred in directing a verdict against the 
plaintiff where there was substantial evidence of specific 
negligence. 

SUMMARY OF ARGUMENT 

At the conclusion of all the testimony and prior to 
considering defendant’s motion for a directed verdict, the 
trial court required plaintiff to elect whether she would 
proceed on the doctrine of res ipsa loquitur or on the 
basis of specific negligence. Support for this requirement 
of election is found in the older cases in the District of 
Columbia and elsewhere, but all such cases deal with ac¬ 
tions where the plaintiff has pleaded specific negligence. 
This is not such a case. The modern cases and the better 
reasoned decisions hold that the requirement of election 
lias no sound basis and is foreign to the rule that in con¬ 
sidering a motion for directed verdict the Court should 
consider every fact in evidence which tends to sustain 
plaintiff’s case and every inference reasonably deducible 
therefrom. Furthermore, the adoption of the new Federal 
Rules allowing pleading in the alternative indicates that 
the basis for the older decisions no longer exists. As long 
ns the defendant is sufficiently apprised of the issues he 
will meet at the trial, there is no need for an election, 
which would cause a plaintiff to relinquish a vital portion 
of his proof. 
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The doctrine of res ipsa loquitur was applicable to this 
case as plaintiff’s testimony showed a violent and unusual 
motion of the streetcar, which caused the injuries of which 
she complained. 

There was sufficient evidence of specific negligence in 

that plaintiff’s testimony showed that the defendant’s old- 

model streetcar was going at an excessive speed as it 

rounded a curve, and the Court, as a matter of law, 

should not have withdrawn the case from the jury merely 

because the testimonv of defendant’s motorman contra- 

« 

dieted that of the plaintiff. 

ARGUMENT 

I. 

The Trial Court Erred in Requiring Plaintiff to Elect 
at the Conclusion of all the Testimony, and Prior to, and 
for the Purpose of Its Determination of Defendant’s 
Motion for a Directed Verdict, Whether She Would Rely 
on the Doctrine of Res Ipsa Loquitur or Specific Negli¬ 
gence. 

At the conclusion of all the testimony, and prior to its 
motion for a directed verdict, defendant moved the Court 
to require plaintiff to elect upon which of the two theories 
(res ipsa or specific negligence) she would proceed (J.A. 
27A). Over plaintiff’s objection (J.A. 2SA), defendant's 
mo-ion was granted (J.A. 29A). and plaintiff then elected 
to proceed on the basis of specific negligence (J.A. 29A). 
Plaintiff submits that this procedure was error. 

The amended complaint (J.A. 4A) alleged negligence 
generally. Tn the pretrial order, plaintiff stated she would 
rely on the doctrine of res ipsa loquitur or, in the alter¬ 
native, on the defendant’s specific negligence in the man¬ 
ner in which the streetcar was operated, namely, “rough¬ 
ly and jerkily’’ (J.A. 2A). 
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•‘There is a sharp conflict of authority as to whether 
pleading a specific act of negligence waives the pleader’s 
right to rely upon the doctrine of res ipsa loquitur.” (38 
Am. Jur. 1001; 79 A.L.R. 48; 1G0 A.L.R. 1450, 1464). In 
the District of Columbia, it appears from the cases con¬ 
sidering the question, (although the decisions were all 
prior to enactment of the Federal Rules of Civil Pro¬ 
cedure) that by pleading specific acts of negligence, the 
pleader loses his right to rely on the doctrine of res ipsa 
loquitur. (Sullivan v. Capital Traction Co., 34 App. D. C. 
358 (1910): Pistorio v. Washington Railway & Electric 
Co., 46 App. D. C. 479 (1917); iloore v. Clayett, 48 App. 
D. C. 410 (1919). However, no case has been decided by 
this Court directly on the question presented here, as to 
whether plaintiff is required to elect between the two 
theories after proof has been presented under general 
allegations of negligence. 

In this connection, the annotator in 93 A.L.R. 610 
states that: 

“There seems to be a unanimous feeling among the 
Courts that have considered the question that the 
mere introduction under general allegations of negli¬ 
gence of specific acts of negligence which are not 
proved to be the precise cause of the injury, and 
thus to preclude any inference of negligence, does not 
prevent resort to the presumption of negligence aris¬ 
ing out of the doctrine of res ipsa loquitur.” 

(See also Ramsoncr v. M.Y.R. Co.. 44 F. Supp. 523, 52S; 
Cassidy v. Old Colony St. R. Co.. 184 Mass. 156, 68 X.E. 
10 ). 

Thus, in a frequently cited decision, Cassidy v. Old 
Colony St. R. Co., supra, it was stated: 

“But if at the close of the evidence the cause did 
not clearly appear, or if there is a dispute as to 
what it is. then it is open to the plaintiff to argue 
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upon the whole evidence, and the jury are justified in 
relying upon the presumption unless they are satis¬ 
fied that the cause has been shown to be inconsistent 
with it.” 

80, in the instant case, the only proof offered by the 
plaintiff of what might be termed evidence of specific 
negligence was that the streetcar was going **fairly fast” 
around a curve (J.A. SA). This was denied by the motor- 
man who testified that the streetcar was going only 5 
m.p.h. and did not have a very quick pick-up (J.A. 24A). 
In this posture, some other explanation for the careening 
and lurching of this streetcar around the curve was pos¬ 
sible, including that of defective or obsolete equipment, 
which inference could have been drawn by the jury under 
the res ipsa theory, in the absence of adequate explanation 
bv defendant. Admitting: arguendo, that the cause of 

• V V. 

plaintiff’s accident did not clearly appear, and, certainly, 
there was a dispute as to the cause, plaintiff should have 
been allowed to argue upon the whole evidence and not 
have the benefit of the res ipsa theory withdrawn. 

The modern trend, and better reasoned authorities dis¬ 
solve the artificialities created by the rules of common 
law pleading and look to the proof. The trier of fact is 
permi 4 ted to consider both the inference arising under the 
doctrine of res ipsa loquitur and whatever evidence may 
be offered on specific acts of negligence. 

Tn T.rrt v. Cinon Par. P. Co.. (1944) 25 Cal. (2d) (105, 
155 P. (2d) 42. cert. den. 325 ITS. SOT. (15 S. Ct. 1404, 
^9 I,, ed. 19^0. it was stated, where plaintiff had pleaded 
’■•egligonoo Pnth generally and specifically: 

Tf. because of the circumstances of the case and 
the probabilities, an inference of negligence is raised, 
the doctrine should be applied, it is difficult to see 
why its application should be denied merely because 
plaintiff proves specific acts of negligence. There 
is no reason why such proof should wholly dispel 
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the inference anv more than it would in anv other 

• * 

case. The plaintiff is penalized for going forward 
and making as specific a case of negligence as pos¬ 
sible. If he endeavors to make such a case, he runs 
the risk of losing the benefits of the doctrine to 
which the circumstances entitle him. Rather than 
place him in such a position he should be encouraged 
to prove as much as possible. The end result is 
not injurious to the defendant. He is not injured 
by the fact that the inference of negligence arose. 
The circumstances established a foundation therefor 
based upon probability. Indeed, he is in a better 
position as he has specific negligence to meet before 
the trier of fact that may be helpful to him. The 
case goes to the trier of fact irifh the general infer¬ 
ence of 'negligence, plus other evidence of specific 
acts of negligence to he weighed against defendant's 
shelving (Emphasis supplied). 

And in the case of Morner. et al v. Union Pac. R. Co.. 
(194S) 31 W (2d) 2S2. 196 P. (2d) 744. it was stated by 
the Court: 

“TVe are cognizant of the rule adopted and fre¬ 
quently declared by this Court, that even though a 
plaintiff should base his action upon the doctrine of 
res ipsa loquitur, he may plead and prove specific 
acts of negligence on the part of defendant and mag 
rely upon the presumption of negligence and. also, 
upon his proof of specific acts of negligence in sup¬ 
port of his right to recover*' (Emphasis supplied). 

In Remer v. Flying Eagle Wliiteivay Lines, (CCA-2, 
1949) 172 F. (2d) 831, S35. the Court said: 

“Even less justified under the circumstances would 
be a requirement of election at the trial between spe¬ 
cific negligence and res ipsa loquitur. Such a re¬ 
quirement is at war with the settled rule in Con¬ 
necticut, in accordance with the better authorities, 
that a plaintiff may rely upon both contentions in 
his complaint. Firszt v. Cajdtol Park Realty Co.. 9S 
Conn. 627, 120 A 300. 29 A.L.R. 17: Briganii v. Con- 
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■necticut Co., 119 Conn. 316, 175 A. 679: Clark, Code 
Pleading, 310, 311, 2d Ed. 1947.” (Emphasis sup¬ 
plied) 

And in Zinmealt v. Gardner . 160 F. (2d) 29S, 301, the 
Eighth Circuit stated: 

“Having made specific allegations of negligence 
plaintiff must rely for his recovery upon the specific 
acts or causes alleged and cannot recover for any 
other. This, however, does not deprive him of the 
benefit of the doctrine of res ipsa loquitur to estab¬ 
lish the specific acts of negligence. The mere allega¬ 
tion of a specific act of negligence or a specific cause 
for the accident does not deprive appellant of the 
benefit of the doctrine so far as the specific cause of 
the accident is concerned. In other words, the doc¬ 
trine may be invoked to establish the particular acts 
causing the accident alleged, just as any proof which 
plaintiff might seek to introduce should be limited to 
the establishment of the negligence alleged. Having 
alleged specific acts, this would relieve defendant 
from the burden of disproving or meeting any other 
negligent acts, but would not deprive plaintiff of the 
benefits of the doctrine of res ipsa loquitur.” 

In addition to the foregoing, it is submitted that the 
adoption of Pule S(e)(2), Federal Pules of Civil Proce¬ 
dure. indicates that the basis for the older decisions no 
longer exists, and that the requirement of an election has 
no purpose under modern pleading. 

As stated in McGhee v. V. S.. (D.C. S.D. X.Y., 1947) 
75 F. Supp. 76: 

•‘Respondent suggests that this rule (res ipsa 
loquitur) does not apply where there is a specific 
pleading and proof of negligence. The cases which 
it cites do not. in my opinion, apply here since the 
enactment of Pule 8, Federal Pules of Civil Proce¬ 
dure. 28 F.S.C.A. following section 723 c.” (Empha¬ 
sis supplied) 
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This is wholly in accord with the well-established rule 
of law that in determining a defendant’s motion for a 
directed verdict, the Court should consider every fact in 
evidence which tends to sustain plaintiff’s case as ad¬ 
mitted, and every inference reasonably deducible there¬ 
from (Helliceg v. Chesapeak-e (£ Potom-ac Tel. Co 71 
App. D. C. 346, 110 F. (2d) 546). 

Applying the above principles to the instant case, we 
find (1) that negligence was alleged generally in the 
amended complaint: (2) that evidence was introduced 
which would warrant the application of res ipsa loquitur 
in that plaintiff, while in the exercise of due care for 
her own safety and while a passenger on defendant's 
streetcar, an instrumentality under defendant’s exclusive 
control, sustained injury as a result of being thrown with 
great force from her position in the conveyance by an 
unusual and violent movement of the car as it rounded a 
curve (more fully discussed in part TT, infra,): (3) that 
specific evidence of defendant’s negligence in operating 
the streetcar in a fast and rough manner around a curve 
was additionally offered (see part ITT. infra): (4) that 
defendant was sufficiently apprised of what issues he 
should be prepared to meet at the trial by virtue of the 
pretrial order which spelled out plaintiff’s reliance on 
both res ipsa loquitur and specifically on the manner in 
which the streetcar was operated. It is submitted in 
light of these facts and principles that the Court should 
not have forced plaintiff to elect prior to its ruling on 
defendant’s motion for directed verdict whether she 
would proceed upon res ipsa or specific negligence, and 
thus make her, in effect, the judge of the sufficiency of 
her own evidence thereby causing her to relinquish a 
vital portion of that evidence. Tn so doing, it is respect¬ 
fully submitted that the Trial Court committed prejudi¬ 
cial and reversible error. 
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II. 

NOTE—In view of the fact that the Trial Court held, 
in considering plaintiff*:? motion for new trial, that 
the matter of election was unimportant since the 
proof did not warrant submission of the case to the 
jury on either the theory of res ipsa loquitur or 
specific negligence (J.A. 6 A) plaintiff will, therefore, 
argue that the Court erred in not submitting the case 
to the jury on the doctrine of res ipsa loquitur. 

Plaintiff Made Out a Prima Facie Case Under the 
Doctrine of Res Ipsa Loquitur, and the Trial Court Erred 
in Granting Defendant’s Motion for Directed Verdict. 

It is now settled that where the doctrine of res ipsa 
loquitur is held to apply to the facts of a particular case, 
a permissive inference of negligence arises, and a prima 
facie case is thereby established to be decided by a jury. 
S ween eg v. Erring. 228 Y. S. 233. 33 S. Ct. 416, 57 L. ed. 
S15: Capita! Transit Co. v. Jackson. SO Y. S. App. D. C. 
162. 149 F. (2d) 839: a fortiorari, if the doctrine is ap¬ 
plicable under the evidence adduced in this case, a di¬ 
rected verdict against plaintiff would be error. 

The doctrine has been defined as follows: 

“When a thing which causes injury, without fault of 
the injured person, is shown to be under the exclusive 
control of the defendant, and the injury is such as, in 
the ordinary course of things, does not occur if the one 
having such control uses proper care, it affords reason¬ 
able evidence, in the absence of an explanation, that the 
injury arose from the defendant’s want of care.” San 
Juan Light & T. Co. v. Rcquena. 224 Y. S. S9, 32 S. Ct. 
399, 56 L. ed. 680, 6S4. 

Obviously, the doctrine would not apply to a situation 
where passengers are injured by the ordinary jerking, 
jolting and swaying which are usually incident to the use 
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of a conveyance. Sullivan v. Capital Traction Co., 34 
App. D. C. 35S, 374; Murray v. Rio Grande Motor-Way 
Inc., 171 F. (2d) 82; United States v. DeBack, 118 F. 
(2d) 208, 10 Am. Jur; Carriers, Secs. 1343, 1345; 13S 
A.L.R. 225. 

However, where the movement of the carrier which 
causes the injury to the passenger is more violent than 
is usually encountered in that mode of travel, the doctrine 
is applied and the carrier held liable. Mat sumo to v. Chi¬ 
cago <£ Xorthwestern Railroad Company, 16S F. (2d) 
496, cert. den. 335 U. S. 826, 69 Sup. Ct. 52, 93 L. ed. 3S0; 
United States v. DeBack . supra: Murray v. Rio Grande 
Motor-Way. Inc., supra; Wichita Transportation Corp. 
v. Brahy, 150 F. (2d) 315; The United Railways & Elec¬ 
tric Co. of Balto. v. Phillips, 129 Md. 32S, 99 A 355. 

“The authorities are quite uniform in the view that no 
fixed rule can be propounded as to what jerking, lurch¬ 
ing or jolting of a conveyance will give rise to an infer¬ 
ence of negligence. . . 10 Am. Jur., Carriers, Sec. 

1343. As an aid in determining whether the particular 
motion of the vehicle would warrant the employment of 
the doctrine, ‘‘the nature of the accident and the effect 
of the (vehicle’s) movement upon the passenger may be 
taken into consideration.” Murray v. Rio Grande Motor- 
Way, Inc., supra. 

In the light of the foregoing principles, and the evi¬ 
dence adduced at the trial, we submit that the trial court 
should have applied the doctrine here and permitted the 
case to go to the jury. Plaintiff’s testimony with re¬ 
spect to the motion of the streetcar, and the effect of that 
motion upon her body, although brief, could reasonably 
be construed by a jury as conveying a picture of a sud¬ 
den, violent motion or lurch, combined with an abrupt 
heeling over of the side of the car. Certainly, in view 
of the evidence, it could not be decided as a matter of law 
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that the motion of the ear as it negotiated the turn was 
merely the ordinary type of motion normally experienced 
on streetcars. 

Plaintiff testified: “The car started with a jerk and 
started careening around the corner: I lost my balance 
. . . I was thrown against the corner of the end of the 
first seat*’. (J.A. 6A) On cross-examination she further 
amplified this by stating that she was “swung” around 
the pole which she had grasped for support (J.A. 15A). 
The motion produced a sling and twisting of her body 
(J.A. 9A, 14A) “My right knee struck the end of that 
long seat ... it was such a stinging blow it felt almost 
like electricity going all over my body”. (J.A. SA). 
She testified that she was “thrown” and that someone 
else was thrown up against her (J.A. 14A, 15A, 16A). 
Surely, the above testimony is enough to indicate a more 
violent movement of the streetcar than normally is expe¬ 
rienced. Had it not been for the fact that she was hold¬ 
ing the pole for support, she might conceivably have 
been thrown a much greater distance. 

The injuries she sustained as a result of the accident 
also indicated a violent movement of the car. She tes¬ 
tified that immediately after the accident she experienced 
pain in her knee (J.A. SA) and later she suffered severe 
pains in her back, swelling in her arm and right leg 
(J.A. 9A). Her doctor testified that on the day after the 
accident she complained of a lot of pains (J.A. 21A). 

The fact that defendant’s motorman testified that noth¬ 
ing unusual occurred as he rounded the curve only 
served to create a conflict in the evidence and had no 
bearing on the question as to whether or not plaintiff 
had made out a prima facie case under the res ipsa 
theory. United States v. DeBacJc. supra. 

The Murray case, supra, is on all fours with the in¬ 
stant one. There, plaintiff testified that he was standing 
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in a traveling bus holding onto a rope looped through the 
baggage shelf and that while so standing ‘‘there was a 
violent motion of the bus. It changed direction or 
jumped. There was an unusual motion and I was pro¬ 
pelled against the seat . . . and as I fell my left groin 
struck the corner of the seat.” He did not make any 
complaint to the driver or notice whether other passengers 
had been disturbed by the lurch. The only passenger 
witness did not testify concerning any unusual motion of 
the bus, and the driver did not recall any unusual or 
extraordinary incident. The Court stated that it was 
dark, the plaintiff was in unfamiliar surroundings, and 
he could not describe with particularity the place or cause 
of the motion which caused his injury (though he had 
the impression the bus was traveling about 50 m.p.h. be¬ 
cause he was being jostled considerably). On this evi¬ 
dence, the Court held that a permissible inference of 
negligence, could be drawn, and reversed the directed 
verdict of the trial court. 

It is perfectly true that plaintiff did not use the classic 
words “unusual”, “extraordinary” or “violent” that 
might have been used by an experienced litigant in this 
type of case—but surely the use of such terms is not the 
only means by which an injured passenger may reach a 
jury. Plaintiff’s testimony certainly conveyed the same 
impression as the classic words might have conveyed. 
For example, “careen” is defined by Webster’s New In¬ 
ternational Dictionary, Second Edition, as follows: 

“To cause (a vessel) to lean over on one side . . . 

to cause to heel over ... to lie or heel over . . 

hence, to lurch; to sway from side to side”. 

And, considering plaintiff’s testimony as a whole, we 
submit that the effect of the car’s motion upon plaintiff’s 
body, as she described it, was sufficient to permit the 
jury to determine whether the movement was “unusual, 
violent or extraordinary”. 
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As stated in Waite v. Pacific Gas & Electric Co., 56 
Cal. App. (2d) 191, 132 P. (2d) 311: 

“Assuming that liability should not attach to a 
common carrier for injury to a passenger as a re¬ 
sult of the ordinary movements of coaches or cars, it 
does not follow that such movements must be de¬ 
scribed in any particular terms such as 'violent’ 
‘unusually violent' or ‘unusual' before liability may 
attach therefor. On the contrary, any language rea- 
sonablv construed which indicates a movement other 
than usual or ordinary is sufficient.” 

For the reasons set out above, and giving plaintiff the 
benefit of all favorable inferences to which she is en¬ 
titled on a motion for directed verdict, it is submitted 
that plaintiff made out a prima facie case under the doc¬ 
trine of res ipsa loquitur, and the trial court erred in 
granting defendant's motion for a directed verdict. 

III. 

There Was Sufficient Evidence of Specific Negligence 
to Warrant Submission of the Case to the Jury. 

The descriptive phrases employed by the plaintiff to 
describe the motion of the streetcar as it rounded the 
curve, combined with the evidence reflecting the effect of 
that motion upon plaintiff's body (Section II, supra) was 
sufficient to raise a question of fact with respect to 
whether or not the streetcar was negligently operated at 
an excessive speed around the curve. 

Plaintiff testified that she boarded the streetcar from 
a loading platform which was close to the corner of 4th 
£ Rhode Island Avenue. She then stated “The car started 
with a jerk and started careening around the corner” 
(J.A. 6A). Later she testified “When he went around the 
curve in such a hurrif it did throw me” (J.A. 17A). These 
words created a picture of a streetcar starting abruptly 
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and suddenly increasing its speed to an unsafe degree 
around a curve. 

It is a known scientific fact that a certain amount of 
centrifugal force is generated when a streetcar suddenly 
increases its speed as it moves around a curve. This 
centrifugal force becomes all the more dangerous to pas¬ 
sengers in an old-model streetcar, which defendant ad¬ 
mitted rode “a lot rougher than the newer type” (J.A. 
2GA-27A). 

It is important to note that the curve around which the 
streetcar travelled just after the plaintiff had taken up 
her position in the aisle was described by the plaintiff as 
“almost a square curve” (J.A. 7A), and the plaintiff 
further testified that the streetcar was going “fairly fast 
ns it rounded the curve” (J.A. SA). It is true that plain¬ 
tiff could not estimate in miles per hour the speed of the 
streetcar, but it is evident that she would not have used 
the language she did if the streetcar had been making a 
normal turn. 

In the case of Capital Traction Co. v. Lyo-n . 57 App. 
D.C. 39(1, 400. 24 F (2d) 202. the Court stated: 

“If, on the other hand the plaintiff got up from his 
seat, and started for the front of the car. while the 
car was going slowly, or at its usual rate of speed, on 
approaching a curve, and the speed of the car was 
thereafter increased beyond what was usual or ordi- 
narv on approaching a curve, he was not negligent, 
and the accident which resulted in cutting an artery 
in his arm must be charged to the negligence of 
the company.” 

And in Drnry v. Los Anodes By. Corporation. 102 Cal. 
App. 58. 282 P. 525, the Court said: 

“Tt should be observed that, when a streetcar regu¬ 
larly stops for passengers at a safety zone which is 
located at the beginning of an abrupt turn in the 
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course of the track, greater care should be exercised 
to see that the passengers are safely aboard and that 
the car is carefully started and operated around the 
curve, for the reason that the sudden change in the 
direction in which the car is travelling is likely to 
increase the danger to those who may remain on the 
steps or platform of the car.** 

Also, in the case of Marciuifs v. Sheeran , 31 F (2d) 
97t>, the plaintiff was standing in the aisle of an open 
streetcar holding onto a seat, and the plaintiff staged that 
when the car started around the corner it “went very 
fast and gave a shake**, and that several people fell 
against her and she was thrown out of the car and in¬ 
jured. Judge Augustus Hand, speaking for the Court, 
stated: 


•‘Whether, noon the conflicting evidence, the speed 
was incompatible with the exercise of proper care for 
the safety of passengers, was a question for the jury, 
and the trial judge should not on the record have 
dismissed the complaint of Sarah Mareiniss’*. 

See. also. Part el mr v. Xartnn R. St. Rjf. Co.. 19b Mass. 
24. SI X.E. ^94. 

We. therefore, submit that the plaintiff's testimony, con¬ 
sidered in connection with the applicable law stated above, 
entitled her to go to the jury on the issue of whether the 
streetcar was travelling at an unsafe and dangerous speed 
as it roun-lod the curve. 
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CONCLUSION 

For tlie foregoing reasons and authorities cited herein, 
it is respectfully submitted that the trial court committed 
error in directing a verdict in favor of the defendant, and 
plaintiff should be awarded a new trial. 

Respectfully submitted, 

David G. Bress 
Alvin L. Xewmyer. Jr. 
Richard S. Ross 
Attorneys for Appellant 

Of Counsel 

Xewmyer &■ Bress 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Williams, Plaintiff, 
vs. 

C. T. C., Defendant. 

Civil Action No. 237—’49 
Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action for personal injuries sustained by the plaintiff 
while a passenger on a street car of defendant in the vi¬ 
cinity of 4th & R. I. Avenue, N. E., on Dec. 9, 1947. 

Plaintiff claims that the street car, which was in the 
process of turning from a northerly direction on 4th St. 
to an easterly direction on R. I. Ave. N. E., was oper¬ 
ated in a rough and jerky manner, as a result of which 
she was thrown against the seat of the car and suffered 
certain injuries. At the time of the occurrence plaintiff 
was standing. 

Permanent injuries: aggravation of an arthritis condi¬ 
tion of the back and hip: chronic sprain of lumbar spine 
and permanent injury to nervous system.* Plaintiff also 
claims that she sustained certain bruises and contusions. 
Plaintiff relies on the doctrine of res ipsa loquitur or, 
in the alternative, on the specific negligence in the manner 
in which the car was operated, namely, roughly and jerk- 
ily. 

Special damages: approximately $143.50 for medical 
attention. Plaintiff also claims loss of earnings as a 
photo retoucher by Hessler and Underwood & Underwood 
at a salary of approximately $45.60 per week for a period 
of approximately 3 years. 
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Defendant admits plaintiff was a passenger on its street 
car; denies any negligence: denies that the plaintiff suf¬ 
fered the injuries claimed and further claims that such 
injuries, if any, she did sustain, were attributable to her 
contributory negligence. 

Defendant claims he had no knowledge of the alleged 
injury until the passenger told its operator at 22nd & 
R. T. Ave., X. E.. that she had hit her knee against the 
seat. 

305 XOTE: Counsel for the plaintiff will supply 
defendant with a copy of medical reports, already 
received, or any additional report within 10 days. 

• Also, permanent injuries consisting of chronic peri- 
phernal neuritis associated with myositis in the spine and 
back and a chronic neurasthenia and anxiety reaction. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

Plaintiff is granted 5 days in which to file amended 
complaint. 

/s/ R. B. Keech 

Pretrial Judge 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 
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Amended Complaint 

1. The amount involved in this controversy is over 
Three Thousand Dollars ($3,000.00). 

2. On December 9, 1947. in the District of Columbia 
the streetcar on which plaintiff was a passenger for hire 
was negligently operated by the defendant in the vicinity 
of Fourth Street and Rhode Island Avenue, N. E., at or 
about six-thirty (6:30) in the evening. 

3. As a result plaintiff who was standing at the time, 
was thrown violently against a seat on the streetcar and 
suffered a sprained right hip, multiple contusinos and 
other injuries, consisting of an aggravation of an arthritic 
condition of the back and hip, chronic sprain of lumbar 
region and spine and permanent injury to nervous sys¬ 
tem: chronic peripheral neuritis associated with myositis 
in the spine and back and a chronic neuresthenic and 
anxiety reaction, together with certain bruises and con¬ 
tusions: stiffness of the back and hip, all of which in¬ 
juries caused great physical and mental pain, suffering 
and anguish, and she will continue to suffer in the future 
great physical and mental pain and anguish, which dis¬ 
abilities prevented and continue to prevent her from at¬ 
tending to her job and working, as a result of which she 
incurred and continues to incur medical expenses as a 
result of which she lost time from her work and other 
expenses in the total sum of approximately Twenty Thou¬ 
sand Dollars ($20,000.00) which expenses are continuing 
to date and will continue in the future. 

WHEREFORE, plaintiff demands judgment against 
defendant in tlm sum of Twentv Thousand Dollars ($20,- 
000 . 00 ). 

/s/ Warren E. Miller 
Warren E. Miller 
910 17th Street, X. W. 
Washington, D. C. 

Attorney for Plaintiff 
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Answer to Complaint 
First Defense 

Defendant, Capital Transit Company, a corporation, 
admits that on December 9, 1947, the plaintiff was a pas¬ 
senger on one of its streetcars being operated in an 

easterly direction on Rhode Island Avenue, Northeast. 
• 

It is without knowledge or information sufficient to form 
a belief respecting the truth of the allegations of para¬ 
graph 3 of the complaint. Tt denies that its streetcar was 
operated negligently by the motorman in charge thereof. 
It denies the remaining allegations of the complaint not 
herein specifically answered. 

Second Defense 

If the plaintiff were injured while a passenger on its 
said streetcar, then said injuries were caused solely by 
the negligence and carelessness or contributory negligence 
and carelessness of the plaintiff at the time and place 
mentioned in the complaint. 

HOGAN & HARTSON 
By /s/ Geo. D. Horning, Jr. 

/s/ Frank Roberson 

Attorneys for Defendant 
810 Colorado Building 
Washington 5, D. C. 

• • • • 
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• • • • 


Rnlino of Court on Motion for Xeic Trial 
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11/14/51 
Denied— 

Matter election unimportant inasmuch as facts do not 
warrant application of doctrine res ipsa loquitur. Evi¬ 
dence insufficient to permit case to go to jury on either 
theory. 

/s/ R. B. Keech, J. 

2 Susie Mac Williams 

the plaintiff, having been first duly sworn, testified as 
follows: 

Direct Examination 

BY MR. MILLER: 

• • • • 

Q Do you recall the 9th day of December, 1949? A 
Yes. 

Q In the evening around 6:30 of that day will you 
tell the jury what occurred, so far as your being in¬ 
jured is concerned? A I boarded the streetcar at Fourth 
and Rhode Island Avenue. I was transferring from a 
bus that came down Rhode Island up to that point from 
one block away, from Connecticut Avenue. I was em¬ 
ployed on Connecticut with Hesslers and as usual 

3 I was goinsr home from mv work. I got on this 
streetcar, an old model. It was very crowded. I 

did manage to hold on to a pole. The car started with a 
jerk and started careening around the corner. I lost my 
balance. I took several hurried steps to try to regain 
my balance, but I was thrown against the corner of the 
end of the first seat. 

Q When you got on the car you got on the front of 
the car? • • • A I got on the front of the car. 

Q When you say the first seat after you entered the 
car, was this the first seat on the right or left as you 




were progressing back into the car? A It was the first 
seat on the lefthand side going out and it was a long 
seat. 

THE COURT: You mean on the motorman’s side? 
THE WITNESS: Yes, sir. 

BY MR. MILLER: 

Q There was room for several people to sit in the 
seat? A Well, two or more passengers could sit there. 
Q Now, you say the car started with a jerk and started 
careening around. What do you mean by starting 

4 with a jerk? A Well, it started with a jerk. It 
seemed as if it was almost rocking from side to 

side is what T mean by careening. 

Q Did it continue in motion or stop after it had 
started? A It stopped, possibly some passengers were 
getting off, but it would stop with a jerk and it started 
with a jerk. I was still holding on to the pole until we 
were probably two blocks away from Fourth and Rhode 
Island Avenue, possibly more or less, it could much easier 
be more, and someone pulled by sleeve and told me there 
was a seat. 

Q Before someone told you there was a seat, let us 
go back a little more in detail as to the method in which 
this occurred. Is the car stop near the curve where the 
car turns into Fourth Street? A It is just around. 

Q It is just around? A Just around from the curve. 
THE COURT: Meaning on Rhode Island Avenue? 
THE WITNESS: Yes. sir, at Fourth and Rhode Is¬ 
land Avenue. It is almost a square curve, like this (in¬ 
dicating). The motorman should take it easy for the 
safety of their passengers. 

5 BY MR. MILLER: 

Q Was the car near the north end of the plat¬ 
form when you got on it or the south end or middle? 
Where was it, approximately? How would you place it. 



A As well as I remember the position of the car, it was 
probably close by the loading platform in the front. 

Q And then after the car started suddenly or with a 
jerk as you mentioned, you say it was careening from 
side to side? 

THE COURT: Let me suggest you not repeat over 
and over, Mr. Miller. 

MR. MILLER: All right. I will redraft the question. 
BY MR. MILLER : 

Q As the car was going around the curve after it had 
started, did it stop? A I don’t remember, but it prob¬ 
ably stopped before we went under the underpass. 

MR. ROBERSOX: I move that be stricken, what 
probably happened, unless she knows. 

THE COURT: Yes. You. of course, ladies and gen¬ 
tlemen. understand this is not speculation. It is not what 
probably happened. It is what she testifies here as a 
fact in the case. 

BY MR. MILLER: 

Q What did the speed of the car seem to be as 
6 it was going around the curve to you? A I have 
no estimation. 

Q Was it going slow or fast? A It was going fairly 
fast. 

Q And as it was going around the curve there, what 
part of your body struck anything, if it did? A My 
right knee struck the end of that long seat. 

Q The end of the— A The long seat which is be¬ 
hind the motorman. 

Q Xow, when you say the end of the seat, what do you 
mean by that? A The front end of the long seat. 

Q And then what occurred with respect to the rest of 
your body at that time? A Well, when my knee came in 
contact with that seat, it was such a stinging blow it felt 
almost like electricitv going all over mv bodv. 

Q What happened— 





THE COURT: That wasn’t the question, of course. 
BY MR. MILLER: 

Q The question was what happened to the rest of your 
body, outside of the knee. 

THE COURT: Is that the only part of your body that 
came in contact with any part of the car, Madam? 

7 THE WITNESS: That is it. That is the only 
part, but I was having such difficulty to keep on 

my feet I couldn’t say truthfully just what kind of posi¬ 
tion my body was in. 

THE COURT: The question was did any other part 
of your body strike, and I understand you to say no? 
THE WITNESS: No. 

BY MR. MILLER: 

Q Did you suffer any pain at that time other than to 
the knee? A At that particular time I was not conscious 
of any other pain. Later I was. 

Q Did you maintain your balance on your feet as the 
car was going around there? A I did. I never fell 
down. 

Q In doing that, was your body twisted, or not? A 
It was. 

MR. ROBERSON: May it please the Court, I think 
that is slightly leading? 

THE COURT: Yes, I agree with you, and Mr. Miller, 
I think vou do, too. 

BY MR. MILLER: 

Q How soon was it after this that you became con¬ 
scious of other pain, other than in the knee? A Prob¬ 
ably an hour. 

• • • • 

8 Q Awhile ago you mentioned someone took you 
by the sleeve after the car had progressed a short 

distance out Rhode Island Avenue. What occurred after 
that? A I sat down. This person whom I couldn’t 
identify pulled by sleeve and said, “Lady, there is an 
available seat.” 
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Q And you sat down? A And I took the seat. 

Q Where was this seat that you sat on? A It was 
this long front seat. 

Q Was it on the same side of the ear you had 
been standing in front of the seat when it went around? 
A Yes, it was. It was the same seat on which I had 
bumped my knee. 

• • • • 

9 BY MR. MILLER: 

Q As a result of the advice given you by the 
party or lady sitting next to you, what did you do? A 
I reported it to the motorman. 

Q Tell us what occurred at the time you reported it 
to the motorman ? A Quite a number of passengers had 
either become seated or gotten off and it was now pos¬ 
sible to get to the front of the motorman, which earlier 
it had not been because of other passengers. I went up 
to the motorman, I think it was the Franklin streetcar 
stop, and he was stopped for passengers to get on or get 
off and I told him that I got hurt when we went around 
the curve at Fourth and Rhode Island Avenue. He 
asked me why didn’t I report it before my stop and I 
told him that I was reporting it, that this was not my 
stop. He asked me what my stop was and I told him 
Twenty-second Street. He said, “If you got hurt you 
will have to go to see the inspector.” I asked him 
where could I find the inspector and he said the end of 
the line. I told him all right, I would go to the end of 
the line with him. 

• • • • 

10 Q And then you did go and see your family 
doctor? A I did. 

• • • • 

11 Q Did he give you something for your condi¬ 
tion, treat you? A When I saw him the next 
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morning I told him I had some swelling in my arm and a 
swelling in my right leg between the knee and the ankle 
which was quite noticeable. 

Q Was what? A Which was quite noticeable, but I 
also told him I hadn’t slept all night because I had a 
severe pain in my back, which I had never before had. 
He told me to take it easy and stay around the house 
till I felt like going to work. 

MR. ROBERSON: If Your Honor please, I think the 
doctor ought to be here for that. 

MR. MILLER: Yes. 

• • • • 

Q * * * At the time you were going to the doctor 
on the 10th, the day after this, were you suffering any 
pain? A My back still hurt. There was a noticeable 
soreness in my left arm when I moved it and also in my 
legs as I walked. 

Q Were there any bruises on your body? A I had 
no bruises, just the swelling. 

• • • • 

13 Q Had you had any trouble or pain with your 
back at that place prior to the accident? A I 

never had any trouble with my back. 

Q Prior to the accident had you—you will have to 
speak. She can’t get head nods. A Sorry. I had 
never had any pain in my back up until then. 

Q By the back you mean the lower back? A Lower 
back. 

14 Q You had had some difficulty some years be¬ 
fore with reference to your neck or the upper part 

of the spine, had you not? A I did. I suffered a very 
serious and painful accident. Because of that accident I 
am still trying to be careful. Because of that accident I 
dare not fall down. I held on. 


12 A 


THE COURT: I think you have answered the ques¬ 
tion, Madam. You let counsel put a question to you, 
please. 

BY MR. MILLER: 

Q When was that other accident where you hurt the 
top of your spine or your neck in a taxicab? What year 
was that in, about ? A That happened in 1940 so far as 
I recall. 

• • • • 


25 Cross Examination 

BY MR. ROBERSON: 

• * • • 

26 Q Mrs. Williams, how long had you lived at 
this Twenty-Second Street address prior to the date 

of the accident? A From the 1st of September until 
the 9th of December. 

Q Were you familiar with the streetcar and public 
transportation facilities for getting there? A Abso¬ 
lutely. 

Q Were you accustomed to going to your home from 
downtown Washington by streetcar entirely? A Hun¬ 
dreds of times. 

Q And on this night, however, vou sav vou took a 
bus and transferred at Fourth and Rhode Island? 

27 A That is correct. 

Q Where is that bus station on the intersection, 
Mrs. Williams? A It comes down B Street, if I re¬ 
member correctly, and pulls into Rhode Island Avenue, 
and you get off and you walk a few steps down to the 
loading platform for the streetcars. 

Q Is the loading platform located on Fourth Street, 
or is it located on Rhode Island Avenue? A It is lo¬ 
cated on Fourth Street. 

Q Right up close to the corner? A That is right. 
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Q Was it that first corner where you had your acci¬ 
dent? A That is correct. 

• • • • 

Q Was the streetcar crowded before you got on? 
A It was. 

Q Were you carrying any work home, to do at home? 
A I was. 

Q What sort of things did you have in your hands? 
A Onlv mv handbag. 

t i • • 

28 Q As of the time of the accident, did you have 
just as much strength in your left hand as you did 

in vour right? A Absolutelv. 

Q When you got on this streetcar, you say it was 
already crowded? A It was. 

Q Any seats available? A No seats. 

• • • • 

29 Q You say you did catch hold of the pole? 
You caught hold of the pole on the streetcar? A 

I did. 

Q Did you catch that with both hands? A I held 
with mv left hand. 

• « • • 

Q And is that the type of handbag ladies can either 
carry in their hand or they carry it under the arm, like 
this (indicating) ? A Either way. 

Q And on this occasion when you were holding on to 
this pole with your left hand how were you holding 

30 your handbag, up under your arm? A Arm, or 
possibly like this (indicating). 

Q Not possibly. Do you remember? A I disremem- 
ber the exact position of my handbag. 

Q You don’t know whether it was under your arm 
or in your hand, is that right? A That is correct. 



14 A 


Q And you don’t remember whether it was the left 
or right hand or arm under which you were carrying it? 
A 1 do remember. 1 held on with my left hand and 
carried my handbag in my right hand. 

Q 1 see. This pole you held on to with your left hand 
was located where in the streetcar? A I wouldn’t be 
able to say. There was so many people on the—so many 
passengers 1 couldn't definitely say the location of the 
pole. I found one and hung on. 

Q You did tell us you were right behind the motor- 
man, didn't you? A 1 was in the space between the 
motorman, who is on the lefthand side and the first 
bench. 1 was on the lefthand side of the car. 

Q And that first bench is a lengthwise bench that 
runs along under the window? A I wouldn't know 
whether it goes under the window or not, but it does run 
lengthwise. 

• • • • 

31 Q But in any event you were standing there at 
the end of this bench closest to the motorman? A 

Xo, I wasn’t too near the end of the bench. I was 
thrown quite a distance before 1 hit the end of the bench. 

Q How far were you thrown? A I wouldn’t be able 
to sav, but the length of inv arm to sling mv bodv. 

Q You were within a yard of the end of the seat, 
weren't you? A A yard or more. 

Q How long do you estimate your arm to be? A 
The length of mv bodv from mv arm to mv feet is more 
than a yard. 

Q In going around this curve, was there sufficient 
force in going around that to cause you to break your 
grip with your left hand? A Xo. I held on. 

Q So you never did release your left hand, is that 
right? A Xo. 

32 Q Could you have reached out your right hand 
and touched the motorman from where you ended 

up? A I made no attempt to touch the motorman. 
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Q I understand that, but 1 am trying to get the dis¬ 
tance involved. Were you that close to him? A I 
couldn’t say. 

Q Can you tell me approximately how far you were 
from him? A I disremeinber how far it might have 
been. I am unfamiliar with that type of streetcar and I 
couldn’t refresh my memory from other cars. 

Q It was a matter of just a few feet, wasn’t it, Mrs. 
Williams? A I couldn't say how many feet. 

Q How far did you say you went after the car had 
gone around the corner before someone pulled your sleeve 
and pointed out a seat to you? A It was probably a 
block or two. I was in such an agitated state of mind 
still trying to keep my balance, I couldn’t be sure just 
how far it was. 

Q Did you cry out or anything at the time you say 
you were injured? A Xo, I gritted my teeth. 

Q You made no noise? A Made no noise. 

33 Q And when you were grasping the pole, Mrs. 
Williams, with your left hand and you say you 

were thrown, what part of your body struck the seat? 
A My whole body was thrown off balance and I made 
every possible effort to regain myself, but my right leg 
hit the end of that first seat. 

Q And the portion of your right leg that hit it was 
the knee? A That is correct. 

Q Were you swung around forward or were you 
swung around backward, do you recall? A I was swung 
forward because I was facing the right hand side. 

Q The right hand side? A My back was towards the 
left side of the streetcar, so consequently I would have 
been thrown forward around, facing round. 

• • • • 

34 THE COURT: Xo, Madam, the question is which 
direction were you looking immediately prior. 

THE WITXESS: Directly in front of me*. 
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* ♦ • • 

THE COURT: Turn around so they can hear you. 
You may sit down. 

THE WITNESS: I took backward steps trying to 
regain my balance. One hardly knows just what you do 
when you are about to fall. 

BY MR. ROBERSON: 

Q You took two or three steps around that pole, 

35 didn't you? A Or more. 

Q Two or three steps or more around the pole. 
Did your arm become fully extended? A It was. 

Q And that is as far as you were thrown! A It 
was as far as I could have been thrown unless I would 
have fallen. 

Q You never did fall to the floor? A I never fell. 
Q Did you see anyone else on the streetcar fall? A 
I did not. 

Q Did you feel anyone else thrown up against you? 
A Y’es, I did. 

Q Did vou identifv who they were? A I did not. 
Q Did you at that time say anything to the motor- 
man about having been thrown up against the bench? 
A Not at this particular time. Later, yes. 

Q You have ridden those old type streetcars before, 
haven't you, Mrs. Williams? You know what the differ¬ 
ence is when you see the old type as distinguished from 
a streamlined streetcar? A Yes, I know, but it has been 
very seldom. 

36 Q You have ridden both types? A But it 
has been seldom that I ever rode the old ones. 

Q The newer type is a bit smoother in operation? 
A That is correct. 

Q Did you know this was an old type when you got 
on it? A I did. 

• • • • 


Q It has been your experience the older type are not 
as smooth in their normal operation as a newer type, 
is that correct? A Yes. 

Q Had you been around this particular corner at 
Fourth Street and Rhode Island Avenue on an old 
37 type streetcar before this occasion? A Possibly, 
at some time. 

Q But you don’t have any distinct recollection about 
that? A I couldn’t specify it now. 

Q When you say possibly, you just don’t know, is 
that right? A I couldn’t sav definitelv I had never 
been on them. 

Q You had been around there on newer type street¬ 
cars, you do know that, don’t you? A Yes. 

Q Now, when you were being examined by your coun¬ 
sel you said something about a stop on the streetcar. 
There wasn’t any stop on the streetcar that caused you 
to be thrown, it was going around the curve, isn’t that 
right? A When he went around that curve in such a 
hurry it did throw me. 

Q And that was the time your knee hit up against 
the seat, isn't that right ? A That is right. 

Q And it didn’t stop until it came to a loading plat¬ 
form, is that true? A It is probably true. 

Q Now, Wrs. Williams, about how many blocks is it 
from the corner of Rhode Island Avenue and 
3S Fourth Street, N. E. to Franklin Street where you 
say you first mentioned this accident to the motor- 
man? A It is probably six or seven blocks. 

Q It is at least a mile, isn’t it? A It could be. 

Q It is a long wavs, in other words, there are several 
streetcar stops in between Rhode Island Avenue and 
Fourth and Rhode Island Avenue and Franklin Street? 
A That is correct. 


ISA 


56 MR. MILLER: May I call Mrs. Whitner, 
please. 

THE COURT: Yes. 

Whereupon 

Mrs. Fair Whitner 

a witness called on behalf of the plaintiff, having been 
first duly sworn, testified as follows: 

I)irect Exurn inat ion 
BY MR. MILLER: 

Q Will you state your name, residence, and occupa¬ 
tion, please? A I am Mrs. "NY. E. Whitner. Fair is my 
own given name. Fair R. Whitner is what I usually go 
by. 10907 East Chapel Road, Mount Ranier, Maryland, 
is my home address. I am a housewife now. 

Q Mrs. "\Yhitner, inviting your attention to the 9th of 
December, 1947, when you were going home on the street¬ 
car out Rhode Island Avenue, did you have occasion to 
see Mrs. Williams, who sits behind me on the left? 
A Yes. 

Q Had you ever to your knowledge seen her prior to 
that time? A No, not that I recall. 

Q Have you ever seen her since that time except yes- 
terdav afternoon when she and I talked with vou? A 
Not until yesterday, not to recognize her. 

5S Q The question I wanted to ask first was when 
was it you became aware she was on the same car 
with you ? A The real place 1 couldn't state, because 
the car was terribly crowded. I do know she did sit 
down beside me, but where I can't say. 

Q When she sat down beside you was when you first 
knew she was on the car? A That is right, absolutely. 

• • • • 

60 Q May I put it this way? As a result of her 
conversation there with you immediately after- 
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wards what did you observe her do.’ A Well, she told 
the motorman but—I told her if her knee was hurting I 
would tell the motorman. 

* • * » 

61 Q What kind of ear? Could you describe the 
car for the jury? A I tell you, it was an old 
model car. I have rode on them lots of times since and 
before that time, and I will describe it. It was a one- 
man car, with the back door that you step on the treadle 
to release, and vou go in on the same side the motorman 
is on, and then you step up to get to the platform of the 

car. I was seated on the side seat. 

• • * * 

63 BY MR. MILLER: 

Q When the car got to Fourth and Rhode Island 
Avenue, Northeast, was it crowded? A There were still 
quite a few people standing, but of course they unloaded, 
and it did thin out quite a bit, but there was quite a few 
persons standing. 

Q Tell us what you observed about the manner the 
car was being driven by the motorman after it left the 
stop at Fourth and Rhode Island Avenue, Northeast. 

THE COURT: I thought she said she didn't know 
anything about it. 

THE WITNESS: No, I wanted to explain. 

MR. ROBERSON: He asked her about Fourth and 
Rhode Island Avenue, if she remembers about that. 

64 THE WITNESS: At Fourth and Rhode Island 
Avenue. I don’t remember anything specifically 

about Rhode Island Avenue, because I don't know where 
the lady got on the streetcar. 

BY MR. MILLER: 

Q From the time you got on the car, tell us in your 
own words what you observed about the manner in which 
it was being driven? 
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MR. ROBERSON: May it please the Court— 

THE COURT: I will sustain an objection to that. 

BY MR. MILLER: 

Q During the time you were riding the car, after 
you left Fourth and Rhode Island Avenue, would you tell 
the jury just how, in what manner did you observe it was 
being driven by the mot orman? 

MR. ROBERSON: Same objection. 

THE COURT: Let me interrupt. I understood this 
lady to say she doesn't have any recollection of what 
transpired around Fourth and Rhode Island Avenue. 

THE WITNESS: I said of course I don't recall—I 
don't know what to say. I don't recall except about the 
manner after we left Fourth and Rhode Island. 

THE COURT: Just a minute. What are you going 
to testify about now? 

65 THE WITNESS: I wanted to say— 

THE COURT: Now, please, Mr. Miller, I think 
vou understand what our situation is. Is it a fact or not 
you do know what transpired at Fourth and Rhode Island 
Avenue ? 

THE WITNESS: I don’t know what transpired there 
other than the car stopped and picked up passengers and 
let off passengers. 

THE COURT: That is all vou know? 

THE WITNESS: That is all I know. 

THE COURT: When is the next time you have any 
consciousness of anything with reference to the operation 
of the car? 

THE WITNESS: Except, of course, the car was 
rocky. 

THE COURT: I asked you where. 

THE WITNESS: Where? Oh, up until. I would say. 
oh. maybe up to around Tenth or Eleventh to— 

THE COURT: That is the next time you were con¬ 
scious— 
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THE WITNESS: I was conscious of it the whole time, 
the general running of the car. 

THE COURT: Nothing in particular? 

THE WITNESS: Nothing in particular, other than 
it was just a rocky car. 

THE COURT: All right. 

66 BY MR. MILLER: 

Q What do you mean by a rocky car? A I 
mean jerky. I don’t know. I think everybody who has 
ridden in streetcars would know how a jerky car— 

Q Was this car more jerky, roughly handled, than— 
THE COURT: I will sustain an objection to that. 

BY MR. MILLER: 

Q Did this car travel in a jerky and rocky manner? 
MR. ROBERSON: May it please the Court— 

THE COURT: Mr. Miller, this lady says she has no 
consciousness of anything in particular with reference to 
this car around Fourth and Rhode Island Avenue, up 
until the time it got up around Tenth Street or Eleventh 
Street, I am not sure which. Is that what you said? 

THE WITNESS: I said after we turned the corner 
on the trip from Fourth and Rhode Island Avenue up to 
around Tenth it was kind of rocky, but it wasn’t anything 
unusual to me. You know, I mean— 

THE COURT: All right. 

i • • i 

Dr. F. (heard S. Crisp 
Cross E.ramin-afion 

102 Q Doctor, then isn’t it a fact she never com¬ 
plained to you about back pains until six months 
after the accident? A No. T think she complained of a 
lot of pains the day they brought her in to my office. 

Q And yet you just put down “multiple bruises?” 
A That is what I put down on here. 
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Q Do you know where the bruise was? A On this 
one note here I have the right hip, and multiple con¬ 
tusions. 

• • • • 

154 MB. MILLER: I believe that is all the evidence 
we have to offer. 

t t • • 

155 MR. ROBERSON: Your Honor, based upon the 
case of Conner v. Washington Railway & Electric 

Co., 43 App. D.C. 329, I move at this time for a directed 
verdict in favor of the defendant. That was a case in 
which the complaint was held to be demurrable in which 
the plaintiff was injured from a sudden start of a street¬ 
car. I think in the instant case that is all plaintiff's testi- 
monv amounted to. She got on the streetcar, the street- 
car started. 

The Court of Appeals there said: 

*‘It was not negligence to start the car suddenly. All 
starts are made suddenly after the starting bell has been 
sounded. It is well understood by passengers accustomed 
to ride on electric cars that they start with a more or 
less sudden movement, and passengers may be said to 
assume that risk. Had the car been started with an un¬ 
usually violent jerk or jolt the plaintiff could, under leave 
of the court, have amended her declaration and so al¬ 
leged. She failed to avail herself of the right.” 

I think. Your Honor, her case amounts to merely 
that she got on. there was a sudden start, she 
swung around, struck her knee. She doesn’t say there was 
anv unusual jolt. 

THE COURT: She did. That is what I am coming 
to. She said the car went very fast around the curve. 

MR. ROBERSON; She didn't undertake. I submit, to 
snv it was an extraordinary speed, to fix a speed and say 
that was an unusual snood. or anything. 
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THE COURT: 1 will consider what you are suggest¬ 
ing further, but at the present time I am denying the 
motion. 

• • • • 

243 Tliomas Clinton Strother, 

called as a witness by and on behalf of the defendant, 
being first duly sworn, was examined and testified as 
follows: 

• • • • 

Q Were you operating a car, Mr. Strother, on De¬ 
cember 9, 1947, about 6:30 p.m., going toward Mt. Ranier, 
Maryland? A I was. 

Q What type of streetcar was that, sir? A 

244 The old type. We call them “20,” the two-man 
type. 

Q To distinguish them from what? A From the 
new type we have, PCC. We call them the streamlined. 

Q Mr. Strother, did there come a time on that trip 
out on Rhode Island Avenue when you received a com¬ 
plaint from a lady? A Yes, sir. 

Q Approximately where was your streetcar when that 
complaint was made? A Around between Franklin and 
22nd Street, on Rhode Island Avenue. 

Q Northeast? A Yes, sir. 

Q And what did the lady say to you? A She just 
come up and said, as I went around the corner at 4th 
and Rhode Island Avenue, she bumped her knee on the 
seat. 

Q Were you, yourself, standing up? A Yes, sir. 

Q Operating that streetcar? A Yes, sir. 

Q What do you hold onto in that old type car? A 
Two controls: one is the brake and the other is the power 
control. 

Q Are they multiple devices? A Yes, sir. 

Q What effect did the turn from 4th Street to 
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Rhode Island have upon you in that standing position? 
A Nothing unusual. 

Q Did you lurch to one side? A No, sir. 

Q Did you fall off your seat? A No, sir. 

Q Did you have a large crowd of people on this 
streetcar that evening? A Yes, sir; more than a seated 
load. 

Q Did you receive any other complaints, apart from 
that of this one lady, about the way you had rounded that 
curve? A No, sir. 

Q Had you stopped at the northbound loading plat¬ 
form immediately south of this turn? A Yes, sir; be¬ 
fore I proceeded on Rhode Island Avenue, on 4th Street. 

Q Approximately what speed were you going when 
you entered the curve? A Not more than five miles an 
hour, because those old cars did not go any faster than 
that around a turn. 

Q They don't have a quick pickup? A No, 
246 sir: very slow. 

Q "When this lady reported the accident to you, 
approximately how far was that in mileage from 4th and 
Rhodelsland Avenue? Or, can you tell us in blocks? A 
More than a mile. 

Q Had you made any intermediate discharge stops? 
A Every one of them. That was during rush hour, and 
you always did out there during rush hour. 

Q Had you noticed, at the time that you went around 
that corner, anyone to have fallen? A No, sir. 

Q Or been discommoded? A No, sir. 

Q "Was there any outcry from any passengers? A 
No, sir. 

Q Did any other passenger complain about the way 
yon had crone around that comer? A No. sir. 

0 When this was eventually reported to you by the 
lady, were you able to find any witnesses on the streetcar 
that claimed to know anything about this? A No, sir: 
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they all had gotten off, the ones that were on there, when 
she reported. 

• • • • 

247 Cross Exa m mat ion 

i • t • 

24S Q Was any other employee of the Capital 
Transit Company on the ear at the time; that is, 
any operator other than yourself; was there a conductor 
on it? A Xo, sir. 

Q That was a one-man car? A It was a two-man, 
converted at that time to a one-man car. 

Q One of the old two-men cars converted to one-man? 
A Just one to take care of that. 

Q So they all came in through the front way? A 
That is right. 

Q I see. Those cars ride a lot rougher than the newer 
type, don't they? A Yes, sir. 

Q Xow, you probably made 15 or so turns from down¬ 
town out to the end of the line on that Rhode Island 
Avenue— 

MR. ROBERSOX: I object. 

MR. MILLER: I am getting down to one turn. 
249 THE COURT: You are not getting down to it. 
MR. MILLER : I am. 

THE COL'RT: Do you withdraw that question? 

MR. MILLER: That is preliminary, leading up to 
the one turn. 

THE COURT: Let us talk about the one we are 
interested in. 

MR. MILLER: The question was that you make 15 or 
more turns from the time you leave downtown. 

THE COURT: How is that material to our case? 
MR. MILLER: It is material from the standpoint of 
his recollection. Here is a man.—an injury happened 
after he had made 7 or S turns out Rhode Island Avenue. 
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or more, I don’t know, and then he didn’t know anything 
about this until he was a mile from there, out on Frank¬ 
lin Street; and he remembers, as he turned the corner 
there at 4th and Rhode Island Avenue, not knowing then, 
and not knowing until some minutes later. 

THE COURT: Let us ask him this question: Is that 
the last turn you made prior to receiving information of 
this alleged twist? 

THE WITNESS: Yes, sir. 

MR. MILLER: Would you read my last question, 
please, to the witness. 

(The question was read by the reporter.) 

250 MR. MILLER: Your Honor ruled on the ob¬ 
jection? 

THE COURT: Do you want an answer to that ques¬ 
tion? 

MR. MILLER: Yes. 

THE COURT: I will let him answer. I don't see it is 
material, but I will let him answer. 

Do you know how many turns you make from the point 
of origin to 4th and Rhode Island Avenue? 

THE WITNESS: I don't know. It has been so long 
since I made that run. There are several: I couldn’t ex¬ 
actly state how many. 

THE COURT: Did you have any complaints with re¬ 
ference to any turns prior to the one you have spoken 
of. on that date? 

THE WITNESS: No, sir. 

BY MR. MILLER: 

0 Do you have any idea how old this car was you 
were driving? A No: I don’t. 

O When it would go around a corner, such as 4th 
end Rhode THand Avenue, would it lurch more than the 
^resent cars you are using? A I said it was rougher 
Mian the newer ones. 
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Q Rougher, but lurching from side to side? A I 
wouldn't say it would lurch any more. It would be 
rougher. 

251 Q How would the roughness be? A Through 
the springs and the wheels of the car. 

Q In other words, the springs wouldn’t be as good? 
A As flexible as the ones on the new cars. 

MR. MILLER: Flexible. That is all. 

MR. ROBERSON: No further questions. 

THE COURT: All right, sir. 

• t t • 

252 MR. ROBERSON: That is the defendant’s case. 
Your Honor. 

• • • • 

253 MR. ROBERSON: My first motion would be to 
require the plaintiff to elect whether he is going 

to proceed upon res ipsa loquitnr or upon specific negli¬ 
gence. and. if so, what negligence. TVhat he does about 
that may affect somewhat what I have to say about 
further motions. 

• • • • 

260 THE COURT: Do you agree with the premise 

that in the absence of an unusual jerk or an unu¬ 
sual swaying there would be no application—it wouldn’t 
be proper to utilize the doctrine of res ipsa liquitor? 

MR. MILLER: T think that in the absence of anv- 
thing unusual in the way of—by unusual I mean such as 
would cause injury to a person riding on it—that the 
doctrine would not apply, yes. I think we have to show 
something more than just the ordinary car going down 
the street bumping along. 

• • • • 

263 THE COURT: "VChat enlightenment can you 
gentlemen give the Court on this proposition? Do 
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you want to do it now, or would you rather wait and see 
what you get ? 

MR. ROBERSON: I would rather have an elec- 
264 tion so I will know what I am arguing about be¬ 
fore going on with any further motions. 

THE COURT: An election as to what? I understand 
you want an election as to whether it is res ipsa or spe¬ 
cific? 

MR. ROBERSON: And, if specific, what specific negli¬ 
gence, because depending on his election, in either event I 
think I am entitled to a directed verdict, but on different 
grounds. There is not any use arguing a hypothetical 
thing until he tells us what he is urging. 

• i t • 

276 THE COURT: You do contend there have been 
allegations, and you also contend there has been 
proof of specific negligence in this case: namely, excessive 
speed, careening of the vehicle from side to side? 

MR. MILLER: Yes: in our pretrial proceedings we 
relied upon those doctrines. 

THE COURT: That is right. 

MR. MILLER: And in the complaint we say that. 

THE COURT: That is right. That is what you have 
to do. I am not sure I agree with you, but that is what 
you have to do. 

MR. MILLER: At this particular point in the pro¬ 
ceeding. I think we are a little premature on a determina¬ 
tion. I don’t think, at this time, the Court has authority 
to require us to make an election. 

THE COURT: I think I am required to. It isn’t 
what I am doing, but what I think I am required to do. 

MR. MILLER: When we go to the jury, we will have 
our instructions, and then we will have that matter pre¬ 
sented in that way: but for the Court, just before an ar¬ 
gument on a directed verdict, to require a plaintiff to 
make a determination as to whether under the particular 
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evidence here the plaintiff must drop the possibility of 
recovering or either res ipsa loquitor or specific 
277 negligence, I believe would be an onerous burden 
that is not contemplated by the law in view of the 
new rules, and in the absence of any controlling case to 
the contrary, that is, in this jurisdiction, at least, I sub¬ 
mit that the Court should not at this time make us elect. 

THE COURT: I feel that I am required to. What do 
you elect to do? 

MR. MILLER: For the purpose of the record, then, I 
would like to take exception to His Honor’s ruling in 
that regard. 

THE COURT: Certainly. 

• • • • 

27S MR. MILLER: Under the circumstances, and 
without waiving the position that we have taken, 
as just stated in the record, plaintiff having to elect, by 
his Honor’s ruling, will elect to proceed on the basis of 
specific negligence. 

• • • • 

MR. ROBERSOX: • • • At this time I wish to make 
a motion for a directed verdict on the ground that there 
would be no substantial evidence to support a verdict 
based on any specified claim. The mere fact that the 
plaintiff was a passenger, of course, does not mean that 
the case has to go to the jury, unless the evidence taken 
as a whole shows that there is any substantial evidence to 
support a verdict. 

• • • • 

299 THE COURT: (Keech, J.) I have given se¬ 
rious thought to this, Mr. Miller, and what I am 
going to now say, I have done in the light of my under¬ 
standing of the law, that every inference favorable to the 
plaintiff must be given before the Court should direct a 
verdict at the close of the evidence in the case. 
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On the other hand, I must give consideration to the 
fact that there must be substantial evidence, evidence 
from which a jury can reasonably determine whether or 
not there should be a verdict for or against the plaintiff, 
rather than mere speculation, some standard upon which 
they could make a specific determination, and with all 
those matters, plus others in mind, I feel I am 
300 constrained to grant the motion to direct a verdict 
at this time: and for the further reason that even 
if this case should go to the jury and a verdict should be 
rendered for the plaintiff, that if a motion be made for 
a new trial, T would be constrained to grant such a mo¬ 
tion. So, for those reasons, I do grant the defendant’s 
motion to dismiss. 

• • • • 
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Counter-Statement of the Case 
A. The facts and proceedings below 

Appellant, Susie Mae Williams, filed an amended com¬ 
plaint against appellee, Capital Transit Company, claim¬ 
ing that it “negligently operated’’ a streetcar on which 
she was a passenger (App. 4). At pretrial it was stated 
that (App, 2): 
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‘‘Plaintiff relies on the doctrine of res ipsa loquitur or, 
in the alternative, on specific negligence in the manner 
in which the car was operated, namely, roughly and 
jerkily.” 

At the trial appellant testified that at Fourth Street and 
Khode Island Avenue she got on a very crowded, old model 
car: that it “started with a jerk and started careening 
around the corner" (App. 6). By ‘‘careening” she ex¬ 
plained she meant “almost rocking from side to side” 
(App. 7). In reply to a question as to whether the speed 
was “slow or fast", she responded with “fairly fast” 
(App. S). Her grip unbroken by the turn, appellant took 
several steps around the pole and struck her knee against 
the edge of a seat. (App. 6) 

Appellant saw no one else fall (App. 16), made no out¬ 
cry (App. 15) and first mentioned the alleged accident to 
the motorman about a mile from the turn in question (App. 
17). She was a frequent user of public transportation over 
this route (App. 12). 

Appellant produced no witness as to any unusual opera¬ 
tion of the street a r around the turn in question. Her only 
factual witness was a fellow-passenger, Mrs. Whittier, who 
remembered nothing specifically about the corner (App. 19) 
except that a passenger stop had been made there (App. 19, 
20), who was conscious of the general running of the car; 
and that “after” the corner was turned the trip “was kind 
of rocky, but it wasn't anything unusual” to her (App. 21). 

The motorman in his standing position was neither him¬ 
self unusually affected by the turn (App. 23-24) around 
which the speed could not have exceeded five miles per hour, 
nor was there any outcry or complaint from any of his 
large crowd of passengers within a mile after the turn 
(App. 24). 

At the close of appellant’s case the trial court tem¬ 
porarily denied appellee’s motion for a directed verdict 
(App. 23). At the close of all the evidence, appellant’s 
counsel conceded that for applicability of the res ipsa 
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loquitur doctrine, something more had to be shown than 
“just the ordinary car going down the street bumping 
along*' (App. 27), but contended that he had shown ex¬ 
cessive speed and a careening of the vehicle from side to 
side (App. 28). He wished to go to the jury on both res 
ipsa loquitur and specific negligence, but elected at the 
court’s direction to rely on specific negligence (App. 29). 
A directed verdict was entered as the trial court was of the 
opinion that giving appellant every favorable inference, 
there was no substantial evidence which would support a 
verdict for appellant (App. 29-30). 

B. Question presented 

The question on this appeal is whether an alleged in¬ 
jure to a streetcar passenger on a trip which the evidence 
showed to have been in no way usual raised a question for 
the jury. 

Summary of Argument 

Giving appellant the benefit of all legitimate inferences, 
she failed to make out a case which would have given a 
verdict in her favor substantial support in the evidence. 
The evidence established that any injury she may have re¬ 
ceived was incurred on the usual and ordinary streetcar 
trip. Neither “almost” rocking nor going “fairly fast” 
nor an ordinary jerk in starting up constituted negligence. 

The matter of a res ipsa■ loquitur election is unimportant 
because: (1) there was no derailment, failure of the means 
of transportation, collision, nor other unusual circumstance 
shown to make that doctrine applicable: (2) requirement 
of an election at the close of the evidence is in keeping with 
the theory of res ipsa■ loquitur as a doctrine designed to 
help plaintiffs not in a position to know the facts and with 
the long-existing practice in this jurisdiction. 
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Argument 

The facts established by the evidence in this case are that 
appellant, an experienced passenger on appellee's street¬ 
car route to her home, claimed an injury by reason of a 
jerk in starting up (App. 6), an “almost" rocking motion 
around a turn (App. 7) during the course of a trip which 
appellant's only factual witness said was not “anything 
unusual" (App. 21). That such evidence does not make 
out a case of liability is clear from the case of Connor v. 
Washington Eg. d Elec. Co.. 43 App. D. C. 329 (1915) 
where, in sustaining a demurrer to a passenger's allega¬ 
tion that she was thrown when the carrier’s vehicle was 
“put in motion suddenly", the court said, at 333: 

“It was not negligence to start the car suddenly. 
All starts are made suddenly after the starting bell 
has sounded. It is well understood by passengers 
accustomed to ride on electric cars that they start with 
a more or less sudden movement, and passengers may 
be said to assume that risk. Had the car been started 
with an unusually violent jerk or jolt the plaintiff could, 
under leave of court, have amended her declaration 
and so alleged. She failed to avail herself of that 
right." 

Therefore, appellant's testimony of a jerk in starting up 
does not show anything unusual to have occurred in the 
operation of the vehicle. Her case was made no stronger 
bv adding that the vehicle “started careening around the 
corner” (App. G), since she made it clear that to her this 
meant “almost" rocking from side to side (App. 7). Her 
final statement that the car was going “fairly fast” (App. 
8) could not furnish an evidentiary basis for a finding that 
the speed was unusually or unreasonably fast. The fact 
that appellant may have knocked her knee does not create 
a jury issue on the manner of operation. Mathieu v. 
Springfield St. Eg.. 101 X.E. 2d 35S (Mass. 1951) (broken 
hip); Hawkins v. Pittsburgh Egs.. 146 Pa. Super. 1S5, 22 A. 
2d 73 (1941) (physician’s testimony that injury must have 
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been caused by “a lot of force” held of no probative value). 
The conclusion that the trip was the usual and ordinary 
one is additionally established through appellant's own 
witness who was conscious of the running of the car the 
whole time and said the trip ‘‘wasn't anything unusual to 
me” (App. 21). Moreover, the undisputed testimony of 
the motorman was that such cars’ pick-up was “very 
slow" and that the turn was negotiated at not more than 
five miles per hour (App. 24). 

Giving the appellant the benefit of all reasonable in¬ 
ferences, the evidence clearly established a usual and 
ordinary trip, the risks of which as this court in the Connor 
case said, the passengers “may be said to assume.” Since, 
even in passenger cases, there must be “substantial 
support” for a verdict to avoid a directed verdict, 
appellant’s case was fatally defective at the close of all the 
evidence. Washington, M. <C m A. Motor Lines v. Maske. S9 
U.S. App. D.C. 36," 37, 190 F. 2d 621, 622 (1951) cert, de¬ 
nied, 342 U.S. S34, rehearing denied, 342 U.S. 895. Other 
local cases likewise show that the mere passenger-carrier 
relationship does not preclude a directed verdict in favor 
of the carrier. Brown v. Capital Transit Co.. 75 U.S. App. 
D.C. 337, 127 F. 2d 329 (1942) (fall of an alighting passen¬ 
ger) : Lewis v. Washington Rg. <£ Elec. Co.. 52 App. D.C. 
243, 246, 285 Fed. 977, 9S0 (1923), (passenger claimed to 
have stepped in a hole in streetcar step). 

Appellant's case was not one for the application of the 
doctrine of res ipsa • loquitur in the absence of a failure of 
the appliances of transportation, or of a collision, or other 
unusual oeurrenees peculiarly within the knowledge of the 
carrier. Sullivan v. Capital Traction Co., 34 App. D.C. 358, 
367 (1910). The case of Capital Transit Co. v. Jackson, SO 
U.S. App. D.C. 162, 149 F. 2d S39 (1945), relied on by 
appellant, was a collision case; hence, not in point. 
Appellant’s case was weaker than that in Morrissey v. 
Union Par. R.R.. 66 Utah 323, 249 Pac. 1064 (1926), where 
in affirming a non-suit the court said, at 330, 1066: 
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‘‘The description of the jolt or lurch and its conse¬ 
quences, as detailed by the witnesses, not only fails to 
characterize it as unusual or extraordinary, but rather 
affirmatively shows it to have been a usual and cus¬ 
tomary incident of railroad transportation. It is 
common knowledge and experience that passengers on 
trains may be shaken and jostled by the ordinary 
lurches and jerks which are unavoidable in the opera¬ 
tion of trains over grades and around curves. The 
risks of such disturbances are assumed by passengers, 
(citing cases) " 

‘•There being nothing in the nature or immediate 
consequences of the incident complained of to suggest 
fault or want of care on the part of the defendant; 
nothing to indicate that it could not well have happened 
in the ordinary course of tilings without the defendant 
being negligent, the doctrine of res ipsa loquitur is 
not applicable and the trial court correctly granted the 
nonsuit on that ground.” 

Appellant's brief devotes much space to protesting 
against the application of the local practice requiring a 
plaintiff to elect between proceeding on a theory of res ipsa 
loquitur or of specific* negligence (Brief for Appellant, pp. 
G-1G). However, the matter is of no consequence since, as 
noted by the trial court (App. 6), the facts did not warrant 
submission to the jury on either theory. Moreover, res 
ipso/loquitur . being an exception to the general rule that 
a plaintiff must prove specific acts of negligence, is a 
doctrine to be strictly construed. It would be completely 
illogical to allow a paintiff to invoke a doctrine designed to 
help a plaintiff who does not know the facts and simul¬ 
taneously to insist that an injury was caused by certain 
specific negligence . McClarty, Res Ipsa Loquitur in Air¬ 
line Passenger Litigation. 37 Va. L. Rev. 55, 60 (1951). 

An election at the close of all the evidence is, of course, 
a very different thing from saying that at the outset of a 
case when the pleader may not know what may be elicited 
at the trial, pleading in the alternative is permissible. 
Federal Rule of Civil Procedure S (e) (2) deals with the 
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latter. It was long ago established in this jurisdiction that 
allegations of specific negligence preclude reliance on res 
ipsa for the reason that if plaintiff is sufficiently advised of 
the acts causing liis injury to plead them, the reason for 
the doctrine of presumptive negligence has vanished. 
Moore v. Clagett, 48 App. D.C. 410, 415 (1919). The reason¬ 
ing of this case is still appropriate to require an election 
at the end of a ease, when, if ever, a plaintiff should know 
what the evidence has shown. An example of the estab¬ 
lished practice in the District of Columbia is to be seen in 
Safeway Stores v. H’csf, 8(3 U.S. App. D.C. 99, ISO F. 2d 
25 (1950), where Austin Canfield, Esquire, an experienced 
local practitioner, had originally pleaded both res ipsa 
loquitur and specific negligence, but at the trial: “had 
avowed abandonment of specific negligence in open court 
and his intention to rely upon the theory of res ipsa 
loquitur ”. 

To recapitulate, the evidence produced by appellant 
established nothing more than the normal operation of a 
tracked vehicle. Accordingly, direction of a verdict was 
correct under both local and foreign precedents. For 
example, use of the terms “sudden” and “violent” jerk in 
connection with a stop have been held not to make a jury 
issue. Conley v. Town Taxi , Inc., 298 Mass. 130, 10 X.E. 
2d 74 (1937): Bray v. Boston Elevated Ry., 303 Mass. 379, 
21 X.E. 2d 957 (1939). Passengers may be said to assume 
the risk of a more or less sudden movement. Connor v. 
Washington Ry. & Elec. Co.. 43 App. D.C. 329 (1915). As 
Cardozo, C.J. said of such a jerk in an amusement park 
ride case where plaintiff was injured by an asserted “sud¬ 
den jerk”, Murphy v. Steeplechase Amusement Co., 250 
N.Y. 479, 4S2, 166 X.E. 173, 174 (1929): 


“He cannot help himself to a verdict in such circum¬ 
stances by the addition of the facile comment that it 
threw him with a jerk.” 
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Conclusion 

The matter of an election between res ipsa loquitur and 
specific negligence was immaterial in this case since on no 
theory was appellant entitled to a verdict. Whatever in¬ 
ference may originally have arisen by reason of her alleged 
injury while riding on a carrier vehicle gave way before 
the undisputed evidence that the trip was the usual and 
ordinary one. A mere “sudden start' ? is demurrable and 
there was no substantial evidence of anything unusual in 
tiie operation of the vehicle. Accordingly the trial court’s 
decision should be affirmed. 

Respectfully submitted, 

George D. Horning, Jr., 
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